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STATEMENT OF THE | SSUES

Whet her or not Tags F224 and F281 were appropriately cited
by Respondent, Agency for Health Care Adm nistration, during a
May 25 and 26, 2000, conplaint survey; if so, if they warranted
designation as Cass | deficiencies with a severity of "J"; and,
as aresult, was a "conditional" licensure status appropriately
issued to Petitioner, Quality Health Care Center.

PRELI M NARY STATEMENT

On May 25 and 26, 2000, the Agency for Health Care
Adm ni stration (AHCA) surveyed Quality Health Care Center
(Quality), North Port, Florida, and found alleged C ass |
deficiencies for violation of 42 Code of Federal Regul ation
(C.F.R) Section 483.13(c)(1)(i), regarding "Staff Treatnent of
Residents" cited as "Tag F224," and 42 C.F. R Section
483.20(k)(3) (i), regarding "Resident Assessnent” cited as "Tag
F281." By letter dated June 20, 2000, AHCA advised Quality that
its standard license was replaced with a conditional |icense
effective May 26, 2000.

Quality filed an Amended Petition for Formal Admi nistrative
Hearing with the Division of Adm nistrative Hearings on
August 11, 2000, contesting the deficiencies as factually and
| egal | y unfounded, or alternatively, changing the classification

of the deficiencies to Class I11.



On Septenber 20, 2000, an Anended Notice of Hearing was
entered setting the final hearing for Novenber 15 and 16, 2000.
On Novenber 1, 2000, an Order Granting Continuance and
Reschedul i ng Hearing was entered resetting the final hearing for
January 16 and 17, 2001, in North Port, Florida.

AHCA presented two wi tnesses, Marilyn Steiner, MA., who
was accepted as an expert witness "as a health facility
eval uati on surveyor,"” and Virginia Radtke, R N, accepted as an
expert witness in "the field of nursing.” AHCA presented
Exhibits 1-3 which were admtted into evidence. Quality
presented ten wi tnesses, two of whom were accepted as expert
W tnesses. Alexia Parker, R N., was accepted as an expert
witness in "long-termnursing," and Victor Rodriquez, MD., was
accepted as an expert "in care of death or dying or geriatric
care." (Quality presented Exhibits 1-7 which were admtted into
evi dence. \Where appropriate, the name of a resident involved in
the incident which gave rise to the conpl aint survey was
redacted to protect her right of privacy.

At the close of the final hearing, the parties requested
and received an extension of tinme, until February 19, 2001, to
file proposed recommended orders. The Transcript was filed on
February 6, 2001. After both parties had filed Proposed

Recommended Orders, AHCA filed a Motion for Leave to File



Amended Proposed Recommended Orders, which was granted. AHCA' s
Amended Proposed Recommended Order was filed on March 5, 2001

FI NDI NGS OF FACT

Based on the oral and docunentary evidence presented at the
final hearing, the follow ng findings of facts are nade:

1. At all tinmes material hereto, Quality was a |icensed
nursing hone |located in North Port, Florida.

2. AHCA is the state agency charged with periodically
eval uating nursing hone facilities and naking a determ nati on as
to the nursing home facilities' degree of conpliance with
applicable federal regulations, state statutes, and rules. As a
result of an evaluation, the nursing hone facility is given a
licensure status described in Subsection 400.23(7), Florida
Statutes (1999).

3. Subsection 400.23(7)(a) and (b), Florida Statutes
(1999), defines "standard" or "conditional" |icensure status
based on the presence of one or nore "classified deficiencies."
Subsection 400.23(8)(a)(b) and (c), Florida Statutes (1999),
est abl i shes the deficiency classifications (Classes I, I, and
1),

4. Ralph Ham Quality Adm nistrator, testified that
"Quality had received superior [sic] ratings for ten years prior

to the May 25-26, 2000, survey" and "had received a zero



deficiency survey a nonth or a nonth and a half" prior to the
May 25-26, 2000, survey.

5. As aresult of a conplaint it received fromFl orida
Adult Protective Services, a state agency, that a Quality
resident (Resident 1) "had been neglected in that she had been
bitten by fire ants,” AHCA conducted the conpl aint survey on
May 25-26, 2000, to review the care and treatnent of Resident 1
concerning the incident.

6. The standard form used by AHCA to docunent survey
findings is known as a "2567" form titled "Statenent of
Deficiencies and Plan of Correction” (Agency Exhibit 2). A
nursing hone facility deficiency is noted on the 2567 form and
referred to as a "tag." The tags cited on the 2567 formfor the
May 25-26, 2000, survey were tags F224 and F281.

7. Tag F224 incorporates 42 C F.R Section 483.13
regarding "Staff Treatnment of Residents"” and states:

The facility nust devel op and i npl enent
witten policies and procedures that
prohi bit m streatnent, neglect, and abuse of

residents and m sappropriation of resident
property.

8. Tag F281 incorporates 42 C.F.R Section 483.20(k)(3)(i)
regardi ng "Resident Assessnent” and states, "The services
provi ded or arranged by the facility nmust neet professional

standards of quality."



9. Resident 1 was an 87-year-old fenal e who was "actively
dying." Upon readm ssion to Quality on May 15, 2001, froma
hospi talization, her admtting diagnosis included congestive
heart failure, chronic obstructive pul nonary di sease, chronic
renal failure, Alzheiner's' D sease/denentia, |ung congestion,
edema of both upper and | ower extremties, skin tears, bruising,
and weepi ng through her skin. On the evening of May 17, 2000, a
renal function test indicated "acute renal failure" which
usual |y neans that death is em nent.

10. The following is reported in a summary sheet which is
a part of Resident 1's nedical record (Quality Exhibit 1):

She was resting at intervals during the
ni ght of 5/17/00, receiving incontinent care
and was repositioned x2 until approxi mately
5:00 a.m on 5/18/00, when she began calling
out to her daughter once again. The CNA
repositioned her and provided incontinent
care. The CNA stated she did not observe
anyt hing unusual at this tine. She also
stated that the only thing in . . . bed was
a beige stuffed animal. At 6:30 a.m it was
noted that she was "resting quietly.”

At 8:00 a.m, she was found by a staff
menber to have "ants" on her upper body.
Several staff menbers, including C. Curtis,
LPN, M Richnond, CNA, (PN) J. Norman, RN
D. Wasziel ewski, CNA, J. Derrikson, R N
Jeri Maxfield, R N and D. Francois, CNA
entered room and i nmedi ately renoved her
fromthe bed and took her to the shower
where all ants were renoved. All dressings
were renoved to assure there were no further
ants under any dressings. Reddened areas
were noted at this tinme on her right upper
torso.



11. Wiile the incident of Resident 1's being bitten by
fire ants while bedridden, is characterized as "catastrophic,"”
the incident itself is not the subject of this hearing; the

subject of the hearing is Quality's response to the incident.

Tag F224

12. Amplifying the general requirenments of 42 C F. R
Section 483.13(c) stated in paragraph 7, supra, the 2567 form
i ndi cates that

This Requirenment is not net as evidenced
by:

The facility failed to identify the
cat astrophi c event of "over a hundred ant
bites" to atermnally ill resident,
conti nuously assess the severity of the
trauma which resulted fromthe ant bites,
and satisfactorily eradicate the ant
i nfestation around the outside of the
bui | di ng.
13. AHCA provided no evidence regarding the allegation
that Quality failed to "satisfactorily eradicate the ant
i nfestation around the outside of the building” other than
statenments contained in the 2567 form
14. (Quality offers evidence that it had a nonthly pest
control service for both the interior and exterior of the

facility (Quality Exhibit 2) and that the service had been

on-going (Quality Exhibit 3). The Quality nmintenance man



testified that he checked the building and grounds for ants
three tinmes per week and that he baited ant nmounds when found
outside. He testified that he exam ned the area i medi ately
out si de Resident 1's roomand did not find any ants although
he found ants on the floor of Resident 1's roomexiting under a
baseboard after the incident. He renoved the baseboard but did
not find a hole. Quality had never had an ant problemoprior to
this incident.

15. The Quality nursing staff responded i nmedi ately upon
di scovery of the ants. No |ess than seven nursing personnel,
including three registered nurses cane to Resident 1's
assi stance. She was i medi ately showered, redressed, and noved
to another room All dressings were renoved to ensure that no
ants were in the dressing.

16. AHCA expert witness, Marilyn Steiner, who was
gqualified as a health facility evaluation surveyor, testified
that the facility neglected Resident 1 in that "they did not
identify the incident of the ant bites as separate from her
termnal condition."

17. This opinion is purportedly supported by her opinion
that there was a significant change in Resident 1 that the
facility saw as part of the term nal process and handled it
accordingly, versus seeing it as a significant event of the ant

bites. AHCA suggested in docunents and testinony that



Resident 1 suffered anaphylactic shock as a result of the ant
bites.

18. Anaphyl actic shock may occur in sone individuals
bitten by ants. It is an alnost imediate acute allergic
reaction that is characterized by difficulty in breathing,
occasioned by swelling in the laryngeal region, hypotherm a
(reduced body tenperature), a drop in blood pressure, abdom na
cranpi ng, nuscle constriction, and ot her dramatic physical
reactions.

19. Both Victor Rodriquez, MD. and Al exia Parker, R N
who were accepted as expert wi tnesses testified that
Resident 1's record reveal ed no evidence of anaphyl axis. None
of the treating nurses observed any evidence of anaphyl axis.
Bot h experts addressed apparent changes in Resident 1's
condition and interpreted those changes as being part of the
Resident 1's general organic failure, not changes caused by
reaction to ant bites. This testinony is accepted as being nore
persuasi ve by the undersigned; no credi ble evidence has been
presented that Resident 1 suffered anaphylaxis or a severe
allergic reaction to the ant bites.

20. Tag F224, witten by AHCA expert w tness Steiner,
further states that the facility failed to "continuously assess
the severity of the trauma which resulted fromthe ant bites."

Ms. Steiner testified that Jean Norman, R N., Quality's



Assi stant Director of Nursing, said that Tammy Lindner, L.P.N
docunented an assessnent in the nurse's notes and that she was
not responsible for the assessnent. Steiner was further
critical of the fact that Norman did not have any contact with
Resident 1's treating physician fromthe tinme of the ant bites
until Resident 1's death.

21. Norman denies having told the surveyors that she had
no personal contact with Resident 1 and deni es having stated
when asked if she did an assessnment, "No, the LPN did one."

22. Norman was one of the seven nursing personnel who
responded to the ant bite call. She was directly involved in
pl acing Resident 1 in the shower by getting the shower chair.
She went to Station 2 where Resident 1 was to be transferred and
prepared the staff for her arrival. She then assisted in noving
Resident 1. She and two other nurses placed Resident 1 in a new
bed. Her bandages were renoved and Resident 1 was noved so
Nor man coul d | ook at her skin. Reddened areas were observed on
her shoul der, on her upper right body, under her breast and
al ong her abdonen. Resident 1 was not in distress, pain, nor
did she itch. Norman says that she was observi ng/ assessi ng
Resident 1 this whole tine. She directed LPN Tanmy Lindner to
call Resident 1's treating physician. She directed the other
nurse to contact Resident 1's famly. About one-half hour

el apsed fromthe actual incident until Resident 1's treating

10



physi cian was called. Norman stayed with Resident 1 to see if
she was going to have any problens. She did not. Resident 1
was "calm" "she had no conplaints.” Nornman stayed with
Resident 1 until LPN Lindner returned and told her what

medi cations Resident 1's treating physician had ordered. Nornman
returned to Resident 1's roomthree or four tinmes that norning.
Nor man conti nued getting information on Resident 1's condition;
she did not see any indication that woul d suggest anything other
than the di sease process that was already in place. To the
extent that LPN Lindner had direct involvenment with Norman's
activities, Norman's testinony is confirmed by her.

23. Norman testified that in her professional opinion the
(ant bite) incident did not require an hei ghtened |evel of
noni toring or evaluation or assessnment to ensure that
Resident 1 was properly cared for and treated.

24. Juanita Martin, LPN, who was involved in Resident 1's
treatnment testified that Norman was fully aware of what was
going on with Resident 1 and that she was "orchestrating our
behavior."™ She (Norman) was on the floor on nmultiple occasions
speaki ng with various peopl e.

25. Tammy Lindner, LPN, testified that Norman and anot her
nurse, Charlene Curtis, brought Resident 1 to Station 2.

Li ndner cut away the dressing on both of Resident 1's arnms so

Nor man coul d observe. Lindner testified that Norman exam ned

11



Resident 1 and did a "hands-on" assessnment. Resident 1 said she
had no pain and was not itching. Lindner observed no
anaphylaxis or allergic reaction. Lindner adm nistered Benadryl
and applied Hydrocorti sone cream per Resident 1's treating
physician's order. Resident 1 continued to nmaintain that she
was not in pain and did not itch.

26. Quality has a protocol for the care of term na
patients (Quality Exhibit 4) which appears to have been foll owed
in the care of Resident 1

27. Quality appropriately assessed the incident wherein
Resident 1 was bitten by fire ants and provi ded appropriate
treatment. Resident 1 was not nistreated, neglected, or abused

by the care and services provided by Quality staff.

Tag 281
28. Amplifying the general requirenents of 42 C F.R

Section 483.20(k)(3)(i) stated in paragraph 8, supra, the 2567
form i ndi cates:

This Requirenent is not nmet as evidenced
by:

The facility did not ensure that:
1. Assessnents were conducted by an RN for
one of one residents. 2. Medications were
gi ven per physician's order for one of one
residents. 3. Licensed nursing staff did
not recogni ze signs and synptons of
anaphyl axi s/ cat astrophi c event, therefore,

12



did not report the extent of the incident to
t he physi ci an.

29. Subsection 464.003(3)(a)(1), Florida Statutes, linmts
t he performance of an "assessnent” to a "professional nurse”
(Regi stered Nurse). 42 C.F.R Section 483.20 simlarly requires
that "a regi stered nurse nust conduct and coordi nate each
assessnent . . . and a registered nurse nust sign and certify
that the assessnent is conpleted.” 1In addition, 42 CF.R
Section 483.20 lists specific occasions when a facility nust
make a conprehensive assessnent.
30. 42 C F.R Section 483.20(b)(2)(ii) states:
Wthin 14 cal endar days after the facility

determ nes, or should have determ ned, that

there has been a significant change in the

resident's physical or nental condition.

(For purposes of this section, a

"significant change" neans a nmjor decline

or inprovenent in the resident's status that

will not normally resolve itself w thout

further intervention by staff or by

i npl enenti ng standard di sease-rel ated

clinical interventions, that has an inpact

on nore than one area of the resident's

health status, and requires

interdisciplinary review or revision of the
care plan, or both.)

31. Expert witness Al exa Parker, RN, testified that there
is no standard of care which requires that an assessnent of a
nursi ng hone patient be done after a significant event unless it

is required by 42 C.F.R Section 483. 20.

13



32. Resident 1 did not suffer a "significant change" in
her status, as defined in 42 C.F.R Section 483.20(b)(2)(ii), as
a result of the ant bite incident. She had redness on portions
of her body and sonme pustul es, but there was no evi dence of
anaphyl axis or significant allergic reaction.

33. There was no requirenment that a regi stered nurse
conduct a formal assessnent and report Resident 1's ant bite
incident in her medical record.

34. At the tinme of Resident 1's readm ssion to Quality on
May 15, 2000, LPN Lindner called Resident 1's treating physician
and, after describing her deteriorating condition, was given
orders by the physician that medication was to be given
Resi dent 1 by nout h.

35. Following the ant bite incident and after RN Norman,
LPN Li ndner, and LPN Curtis had exam ned Resident 1 at
Station 2, Norman directed Lindner to call Resident 1's treating
physi cian, report the ant bite incident, and request orders.

36. Lindner call Resident 1's treating physician's office,
spoke to a nurse, described the ant bite incident, and received
medi cation orders fromthe nurse for Benadryl and Hydrocortisone
crene. The Benadryl was given to Resident 1 in appl esauce or
puddi ng.

37. Lindner believed that the nurse in the treating

physician's office who gave her the nedication order was a nurse

14



practitioner. It was not unreasonable for Lindner to assune
that the nurse, having given nedication orders, was authorized
to do so.

38. Approximately two hours later, Lindner again called
Resident 1's treating physician, reported Resident 1's current
condition and fromthe physician's reported coment, "Don't you
have an exterm nator," believed that he was aware of the ant
bite incident.

39. Lindner called Resident 1's treating physician | ater
on May 18, 2000, and, at the urging of Resident 1's famly,
request ed Roxanol, a nedication given to nmedicate dying patients
for anxiety, restlessness, agitation, and pain.

40. Quality staff's adm nistration of the nmedications,
Benadryl, Hydrocortisone, and Roxanol, was appropriate given
Resident 1's nedical condition and her treating physician's
or ders.

41. LPN Juanita MIler testified that she overheard
Lindner's call to Resident 1's treating physician's office staff
and reported that Lindner said that, "Resident 1 had had
multiple ant bites, that we were concerned about her health, and
t hat we had an energency.”

42. No evidence was presented as to what was reported to
Resident 1's treating physician by his office staff about the

severity of the ant bites.

15



43. RN Norman did not wite anything in Resident 1's chart
about her observations related to the ant bites because her
standard practice is to read the LPN notes, and if she agrees
wi th those observations, she has no reason to wite on the
chart.

44. Expert witness Parker testified that it would not be a
deviation fromthe standard of care for a supervising registered
nurse to receive verbal information and give verbal instructions
and not record it in the chart.

45. Expert witness Parker testified that in review ng
Resident 1's chart that she found no deviation fromthe
community standard of care by the nurses at Quality and that the
care of Resident 1 was adequate and appropri ate.

CONCLUSI ONS OF LAW

46. The Division of Adm nistrative Hearings has
jurisdiction over the parties and the subject natter of this
proceedi ng. Section 120.57(1), Florida Statutes.

47. Section 400.23(7), Florida Statutes (1999), authorizes
AHCA to eval uate nursing hone facilities and nake a
determ nation as to the degree of conpliance with established
rules and to assign a licensure status to the facility. AHCA
bases the facilities' |licensure status on, anong other things,

defici encies found during the eval uation.

16



48. Section 400.23(8), Florida Statutes (1999), directs
AHCA to classify deficiencies in nursing hone facilities.
Class | deficiencies are those which AHCA determ nes present an
i mm nent danger to residents of the nursing honme facility or a
substantial probability that death or serious physical harm
woul d result therefrom

49. Section 400.23(7), Florida Statutes (1999), describes
i censure status as follows:

The agency shall assign a licensure status
of standard or conditional to each nursing
hone.

(a) A standard |icensure status neans
that a facility has no class | or class Il
deficiencies, has corrected all class II1
deficiencies within the tine established by
the agency, and is in substantial conpliance
at the time of the survey with criteria
est abli shed under this part, with rules
adopted by the agency, and, if applicable,
with rul es adopted under the Omi bus Budget
Reconciliation Act of 1987 .

* * *

(b) A conditional |icensure status neans
that a facility, due to the presence of one
or nore class | or class Il deficiencies, or
class I'll deficiencies not corrected with in
the tinme established by the agency, is not
in substantial conpliance at the tine of the
survey with criteria established under this
part, with rules adopted by the agency, or,
if applicable, with rules adopted under the
Omi bus Budget Reconciliation Act of
1987 .

50. Quality received a letter from AHCA dated June 20,

2000, citing the survey of May 26, 2000, as the basis for a

17



change in licensure status to conditional. No admnistrative
conplaint was filed by AHCA. Quality comrenced the case by
filing an Anended Petition for Formal Adm nistrative Hearing
whi ch i ncorporated the Form 2567-L, Statenent of Deficiencies
and Pl an of Correction. This becane the charging docunent in
this case.

51. Form 2567 contains two tags, F224 and F281. Tag F224
cites 42 C.F. R Section 483.13(c)(1)(i), a regulation directed
to "Staff Treatment OF Residents" and states,

The facility nust devel op and i npl enent
written policies and procedures that
prohi bit m streatnent, neglect, and abuse of
residents and m sappropriation of resident

property.

This Requirenent is not net as evidenced
by:

Based on staff and physician interview,
record review and observation, the facility
staff did not provide the care and services
to prevent neglect and actual harmto one
resident. The facility failed to identify
t he catastrophic event of "over a hundred
ant bites" to atermnally ill resident,
continuously assess the severity of the
trauma which resulted fromthe ant bites,
and satisfactorily eradicate the an
infestation around the outside of the
bui | di ng.

52. Tab F281 cites 42 C. F.R 483.20(k)(3)(l), a regulation
directed to "Resident Assessnent” and states,
The services provided or arranged by the

facility must meet professional standards of
quality.

18



This Requirenent is not met as evi denced
by:

Based on record review, staff interview
and physician interview, it was determ ned
the facility did not ensure that:

1. Assessnents were conducted by an RN for
one of one residents. 2. Medications were
gi ven per physician order for one of one
residents. 3. Licensed nursing staff did
not recogni ze signs and synptons of
anaphyl axi s/ cat astrophi c event, therefore,
did not report the extent of the incident to
t he physi ci an.

53. AHCA, as the party asserting the affirmative of the
issue (that is, that there were two Class | deficiencies at
Quality), has the burden of proof and of persuasion in this

proceeding. Florida Departnent of Transportation v. J.WC

Conpany, Inc., 396 So. 2d 778 (Fla. 1st DCA 1981); Balino v.

Departnent of Health and Rehabilitative Services, 348 So. 2d 349

(Fla. 1st DCA 1977). Absent a demand to revoke or suspend
Quality's license, the standard of proof should be a
preponderance of the evidence. Subsection 120.57(j), Florida
St at ut es.

54. Wiile there is the proven occurrence of the
unfortunate and unexpl ai ned i ncident of Resident 1 being bitten
a significant menber of tines by fire ants, as established by
t he Fi ndings of Fact, the allegations of the deficiencies as set
forth in Tags F224 and F281 have not been proved by a

preponder ance of the evidence.
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RECOMVENDATI ON

Based upon the foregoing Findings of Fact and Concl usi ons
of Law, it is hereby

RECOMMVENDED t hat the Agency for Health Care Adm nistration
enter a final order finding that Quality Health Care Center did
not violate Tag F224 which incorporates 42 C.F.R Section
483.13(c) (1) (i) and Tag F281 which incorporates 42 C F. R
Section 483.20(k)(3)(i) and restoring Quality Health Care
Center's licensure status to standard for the applicable period
that it was conditional

DONE AND ENTERED this 9th day of March, 2001, in

Tal | ahassee, Leon County, Flori da.

JEFF B. CLARK

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl. us

Filed with the Clerk of the

Di vision of Adm nistrative Hearings
this 9th day of March, 2001
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COPI ES FURNI SHED

Karen L. Goldsmith, Esquire

&l dsmth & Gout, P.A

2180 North Park Avenue, Suite 100
Post Ofice Box 2011

Wnter Park, Florida 32790-2011

M chael P. Sasso, Esquire

Agency for Health Care Adm nistration
6800 North Dal e Mabry, Hi ghway 220
Tanpa, Florida 33614

John G lroy, Esquire

Agency for Health Care Adm nistration
2727 Mahan Drive

Fort Knox Building Three, Suite 3431
Tal | ahassee, Florida 32308

Sam Power, Agency Cerk

Agency for Health Care Adm nistration
2727 Mahan Drive

Fort Knox Building Three, Suite 3431
Tal | ahassee, Florida 32308

Julie Gal |l agher, General Counse
Agency for Health Care Adm nistration
2727 Mahan Drive

Fort Knox Building Three, Suite 3431
Tal | ahassee, Florida 32308

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al'l parties have the right to submt witten exceptions within
15 days fromthe date of this Recommended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the final order in this case.
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